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A. IDENTITY OF PETI lONER 

Mr. Don Slaugh, the injured worker/claimant at the Board of 

Industrial Insurance Appeals and appellant at the Court of Appeals 

Division Three, seeks review of the Decision of the Court of Appeals in 

Part B. 

B. COURT OF APPEA S DECISION 

The petitioner asks thi Court to review the decision of the Court 

of Appeals filed on October 3 , 2013, and published on October 31, 2013. 

A copy of the Published Opini n is attached as Appendix A. 

C. ISSUES PRESENTE FOR REVIEW 

Can RCW 51.36.010 e deemed unambiguous if it takes the Court 

of appeals seven pages of iscussion and reference to two different 

Grammar Guides and two refi rences to BILL DRAFTING GUIDES and a 

reconstruction of printed for of the statute to support their conclusion 

that the statute is unambiguou ? 

D. STATEMENT OF T E CASE 

The petitioner, Don S augh, asks this Court to accept this matter 

for review. He believes that he plain reading of RCW 51.36.010 would 

allow for medical treatment o continue beyond closure of a claim with 

Permanent Partial Disability, hen the condition is one that is potentially 



• 

life-threatening or at least tha the statute is ambiguous enough so as to 

allow a reasonable interpretati n. 

The Court of Appeals, Division III resorts to a contortion of the 

language of the statute and c tation to multiple guides of Grammar and 

Guides of Bill drafting in o der to support their interpretation of the 

statute. age of the Statute: 

. .. In all accepte claims, treatment shall be 
limited in point f duration as follows: 

In the case of pe manent partial disability, not to 
extend beyond the date when compensation 
shall be awarde him or her, except when the 
worker returne to work before permanent 
partial disability award is made, in such case not 
to extend bey nd the time when monthly 
allowances to h·m or her shall cease; in case of 
temporary disa ility not to extend beyond the 
time when mo thly allowances to him or her 
shall cease: PR VIDEO, That after any injured 
worker has retu ed to his or her work his or her 
medical and surgical treatment may be 
continued if, an so long as, such continuation is 
deemed necessa by the supervisor of industrial 
insurance to be necessary to his or her more 
complete recov ry; in case of a permanent total 
disability not t extend beyond the date on 
which a lump s m settlement is made with him 
or her or he or s e is placed upon the permanent 
pension roll: P OVIDED, HOWEVER, That 
the supervisor f industrial insurance, solely in 
his or her disc etion, may authorize continued 
medical and s rgical treatment for conditions 
previously ace pted by the department when 
such medical a d surgical treatment is deemed 
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necessary by he supervisor of industrial 
insurance to p otect such worker's life or 
provide for the administration of medical and 
therapeutic me sures including payment of 
prescription m dications, but not including 
those controlled substances currently scheduled 
by the pharmac quality assurance commission 
as Schedule I, I, III, or IV substances under 
chapter 69.50 CW, which are necessary to 
alleviate contin ing pain which results from the 
industrial inju . In order to authorize such 
continued treat ent the written order of the 
supervisor of · ndustrial insurance issued in 
advance of the c ntinuation shall be necessary. 

The Court of Appeals, to support their interpretation of the statute, 

has placed multiple paragraph breaks in the statute that do not exist. They 

acknowledge that they ''refo at" the language as they re-write it on page 

5-6 of their decision. We en ourage the Supreme Court to compare the 

Court of Appeals version of the statute and see that there are multiple 

modifications that do not exist in the statute. 

Mr. Slaugh has sought action from the Director of the Department 

of Labor and Industries to co sider a discretionary allowance of medical 

monitoring and medical tre tment of a severe occupational Asthma 

condition. The condition do s not prevent him from working but is life 

threatening and requires me ical management and monitoring to avoid 

dire complications. 
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When he asked the irector of the Department of Labor and 

Industries to exercise disc ret onary authority, which we believe to be 

allowed under the reading of RCW 51.36.010. The Director refused to 

exercise such discretion, as th Department's interpretation of the statute 

would only allow it to be exer ised in cases of Total Permanent Disability. 

An appeal to the Boar of Industrial Insurance Appeals resulted in 

a determination that the statut , by a fair reading, would allow the Director 

to exercise such discretion. he Department and the Employer joined in 

an appeal to Superior Court. 

The Superior Court re ersed the Board of Appeals. Mr. Slaugh 

appealed to the Court of Appe Is Division III. 

The Court of Appeals led the statute was not ambiguous and that 

the discretion of the Directo could only be allowed in cases of Total 

Permanent Disability. 

To support their dete mination, the Court of Appeals resorts to 

references to MADELINE SEMMELMEYER & DONALD 0. 

BOLANDER, THE NEW EBSTERS'S GRAMMAR GUIDE 235 

(Berkeley ed. 1991), and to OIS IRENE HUTCHINSON, STANDARD 

HANDBOOK FOR SECRET RIES 239 (8th ed. 1979) and to STATUTE 

LAW COMM., OFFICE OF HE CODE REVISER, BILL DRAFTING 
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GUIDE 2013, pt. IV(l)(b), and to STATUTE LAW COMM., OFFICE OF 

THE CODE REVISER, REVI ED BILL DRAFTING GUIDE FOR USE 

IN THE 1965 LEGISLATIV SESSION, pt. Il(4) at 15 (Dec. I, 1964), 

and to 2A NORMAN J. SI GER, STATUTES AND STATUTORY 

CONSTRUCTION§ 47:15, at 64 (61
h ed. 2000). 

We submit that if it ta es referral to such a multitude of authority 

to decipher the meaning of t e punctuation of the statute, it is at least 

ambiguous, and if ambiguou the rules of construction would allow a 

reasonable mind to conclude t at the proviso that ends the section would 

apply to all the preceding para raphs and not just the last one. 

The proviso that allo the Director to exercise discretion begins 

with the terms, and in capital letters no less, "PROVIDED, HOWEVER, 

It is the contention o Mr. Slaugh that this particular emphasis, 

with capitalization and comm s, and with no paragraph breaks within the 

body of the statute, shows that the intent of the legislature was to allow the 

discretion of the Director to be exercised in all cases of closure of the 

claim. 

The Court of Appeals, Division III, goes to great lengths to explain 

by citation to grammar autho ities and statutory writer guides to explain 
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the significance of commas, s mi-colons, and colons. Then, the appeals 

court proceeds to re-write the statute as they feel the punctuation would 

indicate an intent for paragrap breaks. 

Such "reformatting" of he statute is not how the statute exists. The 

statute exists with no such par graph breaks. 

One of the Court of Appeals has 

committed is its referenc , on page 9, to the LOIS IRENE 

HUTCHINSON, STANDAR HANDBOOK FOR SECRETARIES (81
h 

ed. 1979) for the supposition at "A colon may introduce a summing up, 

and illustration, quotation, or numeration, for which the previous words 

in the sentence have prepared he reader." They also cite the case of Stuart 

v. East Valley Consolidated S hoof District No. 361, 61 Wn.2d 571, 575. 

379 P.2d 369 (1963), wherein the court purports to differentiate the use of 

a colon, which one could con end introduced matter that was explanatory 

of the phrase that preceded it and therefore restrictive, from the use of a 

semicolon, indicating that th matter that follows is not restrictive, but 

supplementary. 

The logic of this se retarial guide, and the cited case, would 

actually support Mr. Slaugh' contention. The clause, which we believe 

allows the Director of the De artment of Labor and Industries to exercise 
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discretion for continued med cal treatment, is introduced by a colon. 

Following the colon capitalized words "PROVIDED," and 

"HOWEVER,". 

Such punctuation, with ut paragraph breaks preceding it, is a clear 

indication that the last provis is intended to supplement or explain the 

entire paragraph that preced s it. It is a clear indication that it is a 

"summing up". or an "illustr tion" for which the previous words in the 

sentence have prepared the r ader. Therefore, based upon the appellate 

court's own references, the petitioner's interpretation is logical and 

consistent with the rules of gr mar. 

The Court of Appeals also refers to 2A NORMAN J. SINGER, 

STATUTES AND STATUT RY CONSTRUCTION § 47:15, at 264 

(61
h ed. 2000), for the premis that "an act should be read as punctuated 

unless there is some reason o do it otherwise." We agree. We do not 

believe it is necessary, as th Court of Appeals has done, to break the 

statute up in paragraphs that ere never created by the legislature. 

The Court of Appeals cites the case of US Nat 'I Bank of Or. v. 

Indep. Ins. Agents ofAm. Inc. 508 U.S. 439,454. 113 S. Ct. 2173, 124 L. 

Ed. 2d 402 ( 1993 ), for the h lding that "the meaning of a statute would 

typically heed the comman s of its punctuation ... a purported plain-
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meaning analysis based only pon punctuation is necessarily incomplete 

and runs the risk of distorting a statutes true meaning." 

We agree. We both bel"eve that the Court of Appeals has distorted, 

or supplied its own interpretati n of the statute and in order to do so had to 

completely restructure the stat te to justify the meaning that they create. 

We submit that at a inimum, if it takes pages of discussion to 

explain punctuation within particular statute, the statute should be 

deemed "ambiguous". If the tatute is deemed ambiguous than the court 

returns to the case law discussi n of what to do with an ambiguous statute. 

As we begin the proc ss of reviewing the length, and breadth of 

RCW 51.36.010, we would t ke a moment to remind the court that by 

statute and case law, Title 51 is to be liberally construed in favor of the 

injured worker. 

RCW 51.12.010 st tes: 

"This title shall be liberally construed for the 
purpose of re ucing to a minimum the 
suffering and economic loss arising from 
injuries and/or eath occurring in the course 
of employment " (Emphasis Added) 

In the legion of cas s wherein there has been an attempt to 

interpret terms or provisions f the act, the courts have repeatedly stated 

that: 
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"The guiding principle in construing 
provisions of th Industrial Insurance Act is 
that the Act is re edial in nature and is to be 
liberally constr ed in order to achieve its 
purpose of pro iding compensation to all 
covered empl yees injured in their 
employment wit doubts resolved in favor of 
the worker. See ichaels v. CH2M Hill. Inc., 
171 Wn.2d 587, 257 P.3d 532 (2011). See 
also Cockle v. ep 't ol Labor & Indus .. 142 
Wn.3d 801, 16 P.3d 583 (2001). 

In the case Glacier N Inc. v. Walker, 151 Wash. App. 389,212 

P.3d 587 (2009), the court stai that whenever there is a need to interpret 

the Industrial Insurance Act, t e court must resolve all doubts in the 

worker's favor. 

Courts have further st ed that where reasonable minds can differ 

over the meaning of the Indu trial Insurance Act's provisions, the court 

must resolve all doubts in the injured worker's favor. See Tomlinson v. 

Puget Sound Freight Lines 1 c., 140 Wash. App. 845, 166 P.3d, 1276 

(2007), review granted 163 n.2d 1039, 187 P.3d 271, affirmed 166 

Wn.2d 105, 206 P.3d 657. 

Here the Board of Ind strial Insurance Appeals felt that the plain 

language of RCW 51.36.010 would indicate that the proviso at its end, 

capitalized and separated by olon and comma, would clearly apply to 
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both the previous clauses, i.e , to both permanent total disability and 

permanent partial disability ca es. 

The Board felt, both i this case and in their prior case of In Re 

Debra Reichlin, that the stat te, read as a whole, does not limit the 

discretion to provide continu d treatment to TPD cases. The Board, 

consistent with its prior case I w requiring such, stated that if there is any 

doubt, even though they did n t believe there was any doubt in this case, 

that doubts are to be resolve in favor of the worker and which would 

again support a remand for th Director of the Department of Labor and 

Industries to exercise their dis retion. 

The claimant believes that a fair reading of the statute would 

include, because the ultim te proviso of the term "PROVIDED, 

HOWEVER,'' shows a signi tcant break in the statute, and clear intent 

that it applied to all previous provisions of that section. Thus, it would 

equally apply to cases of TPD and PPD. 

Both history and cas Jaw authority make it clear that it is 

emphatically the province an duty of the judicial branch to say what the 

law is and to determine the pu pose and meaning of statutes. See Overton 

v. Economic Assistance Au tho ity, 96 Wn.2d 552, 63 7 P.2d 652 ( 1981 ). 
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Whenever an attempt i made to construe a statute one must do so 

by construing the statute as a whole, trying to give effect to all the 

language and to harmonize all provisions. See City of Seattle v. 

Fontanilla, 128 Wn.2d 492, 9 9 P.2d 1294 (1996). 

The presence of a com a before the qualifying phrase is evidence 

that the qualifier is intended to apply to all antecedents instead of only the 

immediately preceding one. Judson v. Assoc. Meats & Seafoods, 32 

Wash. App. 794, 651 P.2d 2 2 (1982); 2A Norman J. Singer, Statutory 

Construction§ 47-33 (5 1
h Ed. 

If this court were to de ide that the statute is ambiguous, or if they 

were to decide that the inte retation made by the employer and the 

Department of Labor and Ind stries is just as reasonable as the one set 

forth by the injured worker nd by the Board of Industrial Insurance 

Appeals, this court is mandat d by case law and statute to come down on 

the side of the injured worker and to find that the statute would allow for 

the Director of the Depart ent of Labor and Industries to exercise 

discretion and make a decisio in Mr. Slaugh's case as to whether or not 

he has a need for life-susta ning medical measures and to thereupon 

exercise that discretion and ei her allow him said medical management or 

to deny it. 
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The Board of Industri l Insurance Appeals has determined that 

the plain language of RCW 5 .36.010(4) would indicate that the statute 

does not specifically limit he Department's authority to exercise 

discretion to authorize treatme t beyond closure of claim to just cases of 

TPD. The Board has found t at the clear and unambiguous language of 

the statute would mandate that it apply to both PPD and TPD cases. 

We agree with the B ard of Industrial Insurance Appeals. The 

mere fact that the Board of Industrial Insurance Appeals, reading the 

statute in question has found t at their reading of the statute leads them to 

believe that the language allo ing coverage of life-threatening conditions 

would apply equally to case f PPD as well as pension should at least 

stand for the proposition that t e statute can be reasonably read both ways. 

If it can be interpreted by rea onable minds in these two ways, then case 

law mandates that we allow reading that favors the injured worker or 

providing coverage to the inju ed worker. 

E. ARGUMENT WHY EVIEW SHOULD BE ACCEPTED 

This court should acce t review under RAP 13 .4(b )( 4 ), as it 

involves an issue of substanti l public interest that should be determined 

by the Supreme Court. 
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F. CONCLUSION 

We ask the Supreme ourt to accept this matter for review, to 

reverse the Court of Appeals a d remand this matter to the Department of 

Labor and Industries with an order that says they can, under 

RCW 51.36.01 0, exercise th ir discretion and consider Mr. Slaugh's 

application for continued me ical care in cases of Permanent Partial 

Disability, when there is a otentially life-threatening condition that 

requires further medial manag ment or monitoring. 
-74 

DATED this ·'2!J day ofN vember, 2013. 

ALBOM & SCHWAB, P.S.C. 

Attorneys for Appellant 
DON M. SLAUGH 
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IN THE COURT OF APPE 
D 

STATE OF WASHINGTON, 
DEPARTMENT OF LABOR AND 
INDUSTRIES, 

Respondent, 

v. 

DONALD M. SLAUGH, 

Appellant, 

LOCKHEED MARTIN HANFORD 
CORPORATION, 

Respondent. 

FILED 

NCV 0 1 2013 October 31, 2013 

MOSEs LAKE 'j In the Office of the Clerk of Court 
WA State Court of Appeals, Division Ill 

S OF THE STATE OF WASHINGTON 
SION TIIREE 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 31081-7-Ill 

PUBLISHED OPINION 

SIDDOWAY, A.C.J.- The issue in this case is one over which the Department of 

Labor and Industries and the Board of dustrial Insurance Appeals disagree: Does RCW 

51.36.010 provide the supervisor of in ustrial insurance with discretion to consider 

extending life-sustaining medical and urgical treatment to workers in all cases that the 

department has accepted and then clos d, or only cases of permanent total disability? 

The conflicting positions of the board and the department are at issue in the case 

ofDonald M. Slaugh, who persuaded e board, although not the department, that the 

supervisor enjoyed discretion to autho · ze continued treatment in his case, which was 



No. 31081-7-III 
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closed in 2009 with an award for perma ent partial disability. The department and Mr. 

Slaugh's employer, Lockheed Martin H nford Corporation, appealed the board's decision 

to the Franklin County Superior Court, hich construed the statute to limit the 

supervisor's discretion to cases of perm ent total disability. 

We conclude that the statute una biguously has the meaning given it by the 

department and affirm the trial court. 

FACTSANDPRO EDURALBACKGROUND 

In November 2003, the departm t received an application for benefits filed on 

behalf of Mr. Slaugh, alleging that he i jured his lungs in January 2003 while in the 

course of his employment with Lockhe d Martin, a self-insured employer. The claim 

was allowed and Lockheed Martin was directed to pay medical and time-loss 

compensation benefits to Mr. Slaugh, ho was found to have occupational asthma and 

restrictive airways disease. In Septem er 2009, the department issued an order closing 

the claim with time-loss compensation reviously paid and an award for permanent 

partial disability. 

Mr. Slaugh filed a notice of app al and after a lengthy process involving a remand, 

the department issued an order in May 010, again stating the claim was closed with an 

award for permanent partial disability. In response to Mr. Slaugh's request that the 

supervisor exercise its discretion to au orize continued life-sustaining medical treatment 

for his asthma, the order further stated: 

2 
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"The law does not permit the De artment to consi :ler the discretionary 
authorization for life-sustaining t eatment per the ;econd proviso of 
RCW 51.36.010 after a claim is losed with a pen nanent partial disability 
award." 

Clerk's Papers (CP) at 101. 

Mr. Slaugh appealed the order to the board. In 2C 03, the board had held in In re 

Reichlin1 that the second proviso in RC 51.36.0 I 0 pen nits the department to consider 

extending life-sustaining treatment in al closed cases. 115 holding in Reichlin reversed an 

earlier construction of the statute by the board and is con :rary to the construction of the 

statute by the department. 

In proceedings before the indust 'al appeals judge, both the department and 

Lockheed Martin agreed that the board' decision in Rei,·hlin was on point and would 

require reversal and remand, but both a gued that the bo; .rd should overrule Reichlin and 

return to the interpretation ofRCW 51. 6.010 contained in In re Malmberg, No. 86 1236, 

1987 WL 61422 (Wash. Bd. oflndus. I s. Appeals Nov. 12, 1987). Noting that "[i)t is 

not my place to overrule, disregard, or ot follow Board precedent," the industrial appeals 

judge reversed and remanded the dep ment's order wit 1 direction to the supervisor to 

exercise its discretion. CP at 104. The department and 1 ,ockheed Martin petitioned the 

l No. 00 15943, 2003 WL 22273065 (Wash. Bd. nflndus. Ins. Appeals July 25, 
2003). 
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board for review. The board denied revi wand the prop• 1sed decision and order of the 

industrial appeals judge thereby became the decision and order of the board. 

The department and Lockheed M rtin appealed th: board's decision to the 

Franklin County Superior Court. The s perior court acc1 :pted their construction ofRCW 

51.36.010 and reversed the board's deci ion. This appeal followed. 

YSIS 

Former RCW 51.36.010 ( 1986) i eluded a length' paragraph (a paragraph now 

codified within RCW 51.36.01 0( 4 )) tha addresses how 1 nedical treatment in accepted 

industrial insurance claims "shall be li ited in point of c uration." The paragraph consists 

of three clauses, separated by semicolo s. The parties d spute whether a second proviso 

in the paragraph, which appears in its ird clause and gr mts discretion to the supervisor 

of industrial insurance to provide conti uing life-sustain ng treatment, applies to every 

type of claim described in the three cla ses or to only eli .ims for permanent total 

disability described in the third clause. 

In an industrial insurance appea we review the s1 .perior court's decision, not that 

of the agency. RCW 51.52.11 0. We r view whether su 1stantial evidence supports the 

trial court's factual findings and then r view, de novo, v hether the court's conclusions of 

law flow from the findings. Cantu v. ep 't of Labor & 'ndus., 168 Wn. App. 14, 21, 277 

P.3d 685 (2012) (citing Ruse v. Dep 't {Labor & Indus .. 138 Wn.2d I, 5, 977 P.2d 570 

(1999)). In this case, the trial court's ndings were limi:ed to the procedural history of 
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Mr. Slaugh's claim, which is undispute . Because the only question on appeal is a 

question of statutory construction, an is ue of law, our review is de novo. Ramo v. Dep 't 

of Labor & Indus., 92 Wn. App. 348, 3 3, 962 P .2d 844 ( 1998). 

We interpret statutes to give effe t to the legislature's intent. City of Spokane v. 

Spokane County, 158 Wn.2d 661,672- 3, 146 PJd 893 (2006). If a statute's meaning is 

plain on its face, then the court will giv effect to that plain meaning as an expression of 

legislative intent. State ex ret. Citizens gainst Tolls v. Murphy, 151 Wn.2d 226, 242, 88 

P.3d 375 (2004). Plain meaning is disc rned not only from the provision in question but 

also from closely related statutes and th underlying legislative purposes. /d. If a statute 

is ambiguous then this court may resort to additional cannons of statutory construction or 

legislative history. Dep 't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d I, 12, 43 

P.3d 4 (2002). 

If we reformat the language in CW 51.36.010 that is at issue to separate the 

clauses where semicolons appear and t highlight the proviso at issue,2 it provides: 

In all accepted claims, treatment shall be limited in point of duration as 
follows: 

In the case of permanent artial disability, not to extend beyond the 
date when compensation shall b awarded him or her, except when the 

2 Mr. Slaugh has continuously o jected to the department's and Lockheed 
Martin's tendency to reformat the rele ant portion ofthe statute in this fashion. His 
objection would be reasonable if it cha ged the meaning of the statute. By breaking the 
statute into the clauses signaled by its unctuation, however, we do not change its 
meaning, we only make it easier to fol ow our textual analysis. 
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worker returned to work before p rmanent partial disability award is made, 
in such case not to extend beyond the time when monthly allowances to 
him or her shall cease; 

in case oftemporary disab lity not to extend beyond the time when 
monthly allowances to him or her shall cease: PROVIDED, That after any 
injured worker has returned to hi or her work his or her medical and 
surgical treatment may be contin .ed if, and so long as, such continuation is 
deemed necessary by the supervi or or industrial insurance to be necessary 
to his or her more complete reco ry; 

in case of a permanent tot I disability not to extend beyond the date 
on which a lump sum settlement · made with him or her or he or she is 
placed upon the permanent pensi n roll: PROVIDED, HOWEVER, That 
the supervisor of industrial insur nee, solely in his or her discretion, may 
authorize continued medical and urgical treatment for conditions 
previously accepted by the depar ment when such medical and surgical 
treatment is deemed necessary by the supervisor of industrial insurance to 
protect such worker's life or pro ide for the administration of medical and 
therapeutic measures including p yment of prescription medications. 

(Emphasis added.) 

This second, highlighted proviso as relied upon by Mr. Slaugh to request that the 

supervisor of industrial insurance exerci e its discretion to extend life-sustaining medical 

and surgical treatment to him despite th order closing his claim. 

Before an allowance can properl be made for a permanent partial disability, as 

was made for Mr. Slaugh in 2009, the c ndition of the worker must have reached a 

"fixed" state, meaning there is no furthe medical treatment that is likely to further 

improve his or her condition. State ex r l. Stone v. Olinger, 6 Wn.2d 643, 647, 108 P.2d 

630 (1940); Miller v. Dep't ofLabor & ndus., 200 Wash. 674,680,94 P.2d 764 (1939). 

The purpose of determining the disabilit and the rate at which it will be compensated in 

6 



No. 31081-7-III 
Dep 't of Labor & Indus. v. Slaugh 

the first instance is to close the claim. linger, 6 Wn.2d at 648. The worker may later 

apply to reopen the claim, but in that ev nt the worker must show that the industrially 

related disability has been aggravated an that the aggravation was proximately caused 

by the industrial injury. RCW 51.32.16 ; Wilber v. Dep't ofLabor & Indus., 61 Wn.2d 

439,444,378 P.2d 684 (1963). 

In Reichlin, the board was persua · ed that RCW 51.36.010 provides a worker 

whose claim has been closed with a find g of pennanent partial disability with a second 

avenue to further treatment: the discretio of the supervisor provided for by the 

concluding proviso ofthat section. The 

The section ofthe statute that is aterial to this case is the final proviso that 
states the supervisor of industrial nsurance, in his sole discretion, may 
authorize continued medical and urgical treatment for accepted conditions 
to protect the worker's life or to p ovide for the administration of medical 
and therapeutic measures ... that are necessary to alleviate continuing pain. 
As stated in the Malmberg concu ence and in the claimant's Petition for 
Review, that proviso follows the iscussion of treatment for both PPD 
[pennanent partial disability] and D [total permanent disability] workers. 
There is no distinction made in be proviso. Although the more typical 
course for a worker whose claim as been closed would be to apply to 
reopen for further treatment if the ·condition has worsened, given the nature 
of certain illnesses like asthma, th t can be life threatening or with acute 
temporary flare-ups, that process · s not of much benefit. 

The rules of statutory cons uction dictate that absent some obvious 
ambiguity, the words of the statut must be given their plain meaning. This 
statute read as a whole does not li it the discretion to provide continued 
treatment to TPD cases. That inte retation is also contrary to the plain 
statutory language and is contrary .to the principle that any doubt, though 
we do not believe that there is rea Jy any doubt here, should be resolved in 
favor of the worker. We note that under certain circumstances, the 
Department does provide continu d treatment in PPD cases-for example, 
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prostheses or hearing aids and wh t is associated with providing them. All 
that is sought here is that the Dire tor exercises his discretion, and finds 
that RCW 51.36.010 provides for at relief. We reverse the order and 
letters under appeal and remand th"s matter for the Director to exercise his 
discretion. 

2003 WL 22273065, at *3-4. 

To discern the plain meaning oft e statutory language, we employ traditional 

rules of grammar. State v. Bunker, 169 n.2d 571,578,238 P.3d 487 (2010). Applying 

grammatical rules is therefore a first step in determining whether a statute has a plain 

meaning, unlike rules of statutory canst ction that we turn to only if a statute is 

ambiguous. 

The language at issue is punctuat d in a methodical way, to contain three clauses 

separated by semicolons. A semicolon i used to show a "stronger separation between the 

parts of a sentence than does a comma." MADELfNE SEMMELMEYER & DONALD 0. 

BOLANDER, THE NEW WEBSTER'S GRA GUIDE 23 5 (Berkeley ed. 1991 ). It is used to 

"separate phrases, clauses, or enumerati ns, of almost equal importance, especially when 

such phrases or clauses contain commas within themselves." LOIS IRENE HUTCHfNSON, 

STANDARD HANDBOOK FOR SECRETARI S 239 (8th ed. 1979). The Washington Code 

Reviser's style manual provides that "[a semicolon is not used where a comma will 

suffice, but is to be used to separate phr ses already containing commas." STATUTE LAw 

COMM., OFFICE OF THE CODE REVISER, ILL DRAFTfNG GUIDE 20 13, pt. IV ( 1 )(b), 

available at http://www .leg. wa. gov /Cod Reviser/Pages/hill_ drafting_guide. aspx#part4. 
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The same directive was contained in the ill Drafting Guide in use in the 1965 legislative 

session, which is when the proviso at iss e was enacted. STATUTE LAw COMM., OFFICE OF 

THE CODE REVISER, REVISED BILL DRA lNG GUIDE FOR USE IN THE 1965 LEGISLATIVE 

SESSION, pt. II(4), at 15 (Dec. 1, 1964); e LAWS OF 1965, 1st Ex. Sess., ch. 166, § 2. 

The structure of the three clauses f the statute is parallel. The first clause begins 

"[i]n the case of pennanent partial disabi ity" and proceeds to dictate a duration. The 

second begins "in case of temporary dis bility" and proceeds to dictate a different 

duration-in this case, subject to the firs proviso in the paragraph, introduced by a colon. 

"A colon may introduce a summing up, n illustration, quotation, or enumeration, for 

which the previous words in the sentenc have prepared the reader." HUTCHINSON, 

supra, at 241. In Stuart v. East Valley C nsolidated School District No. 361, 61 Wn.2d 

571, 575, 379 P.2d 369 (1963), the cou differentiated the use of a colon, which one 

could contend introduced matter that wa explanatory of the phrase that preceded it and 

therefore restrictive, from the use of a s icolon, indicating that matter that follows is not 

restrictive, but supplementary. The Wa hington Code Reviser's guide describes a colon 

as being used "to introduce a list or apr viso." BILL DRAFTING GUIDE 2013, pt. 

IV(l )(e). Indeed, while the Code Revis r' s guide discourages the use of provisos, it 

states that "(i]fused, the proviso should e preceded by a colon." See id. at pt. IV(l)(d). 
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The third clause begins "in case o a permanent total disability" and proceeds to 

dictate a third, distinct, duration, subject o the proviso that is at issue; this second proviso 

is again introduced by a colon. 

This methodical, parallel structure of the paragraph is solid textual support for the 

department's and Lockheed Martin's pos tion that each clause is addressing limits on the 

duration of treatment for a different cate ory of disability. Cf State v. Haye, 72 Wn.2d 

461,468 n.l, 433 P.2d 884 (1967) (sugg sting that the reason for punctuating different 

matters differently in a constitutional pr ision may have been due to the differing nature 

of the matters). An act should be read as punctuated unless there is some reason to do 

otherwise. 2A NORMAN J. SINGER, STA UTES AND STATUTORY CONSTRUCTION§ 47:15, 

at 264 (6th ed. 2000). 

While "the meaning of a statute ill typically heed the commands of its 

punctuation ... a purported plain-meani g analysis based only on punctuation is 

necessarily incomplete and runs the risk f distorting a statute's true meaning." U.S 

Nat'/ Bank of Or. v. lndep. Ins. Agents o Am., Inc., 508 U.S. 439,454, 113 S. Ct. 2173, 

124 L. Ed. 2d 402 (1993 ). Beyond the nctuation, the department and Lockheed Martin 

rely on the last antecedent rule, a gram atical rule commonly applied in discerning the 

meaning of a statute. Bunker, 169 Wn.2 at 578. The last antecedent rule provides that 

"unless a contrary intention appears in e statute, qualifying words and phrases refer to 

the last antecedent." In re Sehome Park Care Ctr., Inc., 127 Wn.2d 774, 781,903 P.2d 
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443 ( 1995). The rule disfavors an interp etation that would have words "leaping across 

stretches of text, defying the laws of bot gravity and grammar." Flowers v. Carville, 

310 F.3d 1118, 1124 (9th Cir. 2002). Th department and Lockheed Martin argue that 

applying the last antecedent rule compel the conclusion that the proviso at issue qualifies 

only the third clause, dictating the durati n of treatment of workers determined to have a 

permanent total disability. 

Mr. Slaugh responds that a coroll ry to the last antecedent rule is that "the 

presence of a comma before the qualifyi g phrase is evidence that the qualifier is 

intended to apply to all antecedents inste d of only the immediately preceding one." Br. 

of Appellant at 13 (citing Judson v. Asso iated Meats & Seafoods, 32 Wn. App. 794, 801, 

651 P.2d 222 (1982)). But in Judson, and in the usual case, the antecedents are 

themselves separated by commas, not se icolons, thereby signifying that the qualifying 

phrase might have as close a relation to e first preceding antecedent as it has with the 

last. At least one court has concluded th t where a semicolon is used to separate two 

antecedent phrases, the application of th modifying phrase to those antecedents is 

affected, with the semicolon interpreted separating that phrase from a subsequent 

modifying phrase. Moreila v. Grand U. ion/New Jersey Self-Insurers Guar. Ass 'n, 391 

N.J. Super. 231,241,917 A.2d 826 (20 7), ajf'd, 193 N.J. 350,939 A.2d 226 (2008). 

We agree. 
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Mr. Slaugh also argues that the Ia t antecedent rule is not to be applied inflexibly 

or taken as always binding. See State v. offord, 148 Wn. App. 870, 882, 201 P.3d 389 

(2009). Courts do not apply the rule "if ther factors, such as context and language in 

related statutes, indicate contrary legisla 've intent or if applying the rule would result in 

an absurd or nonsensical interpretation." Bunker, 169 Wn.2d at 578. Mr. Slaugh 

attaches importance to language and fo at differences between the first proviso in 

RCW 51.36.010-introduced by "PRO IDED"-and the second-introduced by 

"PROVIDED, HOWEVER"-as cannot ng a greater break and therefore an indication 

that the legislature intended the second roviso to apply to all antecedent clauses 

preceding it. Reply Br. of Appellant at He cites no authority, legal or grammatical, for 

the distinction, and we see no difference 

He finally argues that given the ndamental purpose of the Industrial Insurance 

Act, Title 51 RCW, to benefit workers, t e most reasonable reading of the proviso is to 

give the supervisor discretion to provide all workers with any necessary life-sustaining 

medical treatment and monitoring, since permanently partially disabled workers like Mr. 

Slaugh, while eligible to apply to reope a claim, can encounter substantial delay. Br. of 

Appellant at 14. As pointed out by the epartment and Lockheed Martin, however, 

neither process for obtaining further tre tment provides an explicit guarantee of timely 

care and a worker applying to reopen a !aim may obtain immediate life-sustaining 

treatment. Department regulations prov de that if a worker applies to reopen a claim, 

12 



' 

No. 31081-7-III 
Dep 't of Labor & Indus. v. Slaugh 

"[n]ecessary treatment should not be dd rred pending a department or self-insurer 

adjudication decision," although ifreope ing is denied, the treatment costs will become 

the financial responsibility of the worker. 

WAC 296-20-097. 

Nothing in the context or languag of Title 51 RCW indicates that the legislature 

did not intend for the proviso to apply o ly to the last antecedent, and applying the last 

antecedent rule does not lead to absurd r strained consequences. It is appropriately 

applied here. 

Finally, Mr. Slaugh argues that (1) we must surely accept the board's construction 

ofthe statute in Reichlin as a reasonable one; (2) a statute is ambiguous when it is 

susceptible to two or more reasonable in erpretations, see, e.g., State v. Gonzalez, 168 

Wn.2d 256,263,226 P.3d 131 (2010); a d (3) any ambiguity in the Industrial Insurance 

Act must be resolved in favor of the inj red worker, see Harry v. Buse Timber & Sales, 

Inc., 166 Wn.2d I, 201 P.3d lOll (2009 ; see also RCW 51.12.010 (announcing a policy 

of liberal construction). We need not an do not accept the board's construction of the 

statute in Reichlin as reasonable, howev r. 

We interpret the meaning of stat tes de novo and may substitute our interpretation 

ofthe law for that ofthe agency. Porto Seattle v. Pollution Control Hearings Bd., 151 

Wn.2d 568, 593, 90 P.3d 659 (2004). here a statute is within an agency's special 

expertise, we accord the agency's interp etation great weight, provided that the statute is 
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ambiguous. !d. "Absent ambiguity, ho ever, there is no need for the agency's expertise 

in construing the statute." Waste Mgmt. '.[Seattle, Inc. v. Utils. & Transp. Comm 'n, 123 

Wn.2d 621, 628, 869 P .2d I 034 ( 1994 ). he rule of liberal construction likewise does 

not apply where we find no ambiguity. arris v. Dep 't of Labor & Indus., 120 Wn.2d 

461,474, 843 P.2d 1056 (1993). 

As the department points out, ifw found RCW 51.36.010 to be ambiguous, it 

would be the department's interpretation o which we would be required to defer, not the 

board's, because the department is the ex cutive agency that is charged with 

administering the statute. See Port ofSe ttle, 151 Wn.2d at 594. The department has 

demonstrated, including through a 1978 I gal opinion from the attorney general's office, 

that it has been the department's longsta ding interpretation of the provisos added to 

RCW 51.36.010 that the second proviso odifies only the clause addressing permanent 

total disability. 

We find no ambiguity, however. ith clear language and a clear structure the 

legislature has, in RCW 51.36.0 I 0, estab ished separate and distinct provisions for the 

duration of treatment in the case of the ee separate types of disability: permanent 

partial, temporary, and permanent total. he final proviso granting discretion to the 
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supervisor to authorize continued life-su taining treatment plainly applies only in case of 

a pennanent total disability. 

Affinned. 

~I Siddoway, A.C.J. {) 
WE CONCUR: 

Kulik, J. 

IS 


